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The Honorable Tom A. Coburn
United States House of Representatives
511 Cannon House Office Building
Washington. D.C. 20515

Dear Congressman Coburn:

DOCKET FILE COpy ORIGINAL

Thank you for your leucr of April 30. 1996, concemina the Commission's rolemaking
proceeding in GC Docket No. 96-42, [mpunwntDtiorl of S«tion 273(dJ(S) of the
Communications Act of 1934, as A.rMnd«J by tM Teucomtl'UUlicatiolU Act of 1996-­
Dispute Resolution Regarding Equip".nt Standtzrtb. You strongly urge the Commission to
adopt a default dispute resolution process that is ..genuinely neutral and that does not give
the non-accredited entity or its owners effective control over the ADR process. "

I am pleased to inform you that the Commission's new regulations were adopted on
May 7, 1996, and I have enclosed a copy for your reference. I trust you will find that we
have adopted a fair and neutral process for resolvinl disputes between non-accredited
standards development organizations and any veDdors who fund aDd panicipare in the
standards setting activities. I can assure you that the. Commission carefully weighed the
concerns raised by all of the commeDtinl parties before adopting these roles. We believe

. that the procedure selected, which calls for the resolution of disputes based on the
recommendations of three-person expert paDels. fully satisfies the congressional objectives.

Thank you again for your interest in this proceeding.

Sincerely.

Reed E. Hundt
Chainnan
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In che Matter of

Implementation of Section 273(d) (5)
of the Communications Act of 1934,
as Amended by the Telecommunications
Act of 1996 -- Dispute Resolution
Regarding Equipment Standards

GC Docket No. 96-42

'IMeS 'M Oriae

Adopted: May 7, 1996;

By the Commission:

Released: May 7, 1996

1. The Telecommunications Act of 1996,1 amended the
Communications Act oy cre.ting new section. 273(d) (4) and
(d) (5), which set forth procedure. to b. follow.d by non­
accredited standards dev.lopmene organizations (NASOOs),Z
such as Bellcor., when the.e organizations promulg.te indu.try­
wide) standard. and gen.ric requirem.nt.- for telecommunications

1 Pub. L. No. 104-104, 110 Stat. 56 (1996).

Z Aa d.fined in s.ction 273(d} (8) (E), "[tlh. term
'accredited .tandards dev.lopmene org.niz.tion' m.ans any entity
composed of industry member. which have b.en accredited by an
institution v••t.d with the responsibility for standards
accreditation by the industry." 47 U.S.C. S 273 (d) (8) (E). Thus,
for example, S.ll Communications R••••rch, Inc. (Sellcore) would
not be an accredited .tandards dev.lopm.nt organiz.tion and is
subject to the section 273 proc.dure.. H.R. Congo Rep. No., 230,
l04th Cong., 2d S•••. 39 (1996).

J A. defined in section 27)(d) (8) (C), tt(tlhe term 'industry­
wid.' means activities fund.d by or p.rformed on behalf of local
exchange carriers for use in providing wir.lin~ telephone. '
exchange service who.e combin&d total of deployed access l~nes ~n
~h .. T1..,; ....~ C:to.:ato •• .-n".toi~u~~. a.~ least 30 cercent of all access
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equipm~nt. Typically, as in the case of Bellcore, carriers fund
these voluntary standard setting activities in order to assist
the carriers in developing standards to guide their subsequent
purchases of telecommunications equipment.

. 2. In this a,port: and Order, .the Commission adopts rules co
~mplement new sect10n 273(d) (5), which requires the Commission to
pr~scribe a default dispute resolution process when technical
disputes arise between the NASDO and any parties who fund the
standards setting activities of the NASOO. In accordance with
the statute, this "default" procedure would be used only when all
funding parties are unable to reach agreement as to a means for
resolving technical disputes. As described below, we have
decided that disputes governed by section 273(d) (5) should be
resolved in accordance with the recommendation of a three-person
expert panel, selected by both the disputing party and the NASDO,
with the recommendation subject to disapproval by a vote of
three-fourths of the other funding parties.

II. UCXG1l0tDID

3 . As detailed in the Notic. of Propg'ad RultmtkinQ
(~), the purpose of this proceeding is to establish dispute
resolution procedures in accordance with new section 273(d) (5) of
the Act. s Section 273(d) (5) was enacted in conjunction with
other procedures, set forth in section 273(d) (4), that impose new
procedural requirements on voluntary standards setting activities
by NASOOs, such as Bellcore, which is owned by the regional Bell
operating companies (RBOCs). As indicated above, eellcore sets
voluntary standards to assist in the carriers' purchase of
telecommunication. equipment. The statutory procedures generally
require more openne•• and faim••• in the standard. setting
process, particularly in light of the potential that, under other
provisions of the Telecommunication. Act, the aocs may be
permitted to engage in the manufacture of telecommunications
equipment. '

lines deployed by telecommunications carriers in the ani ted
States a. of the date of the enactment of the Telecommunications
Act 0 f 1996. It 47 U. S . C . § 273 (d) (8) (C) .

4 As defined in section 273(d) (8) (9), "(tlhe term 'generic
requirement' means a d.scription of acceptable product attributes
for use by local exchange carriers in e.tablishi~g produ7t
specification-for the purchas. of telecommunicat~ons equ1pment,
customer premis.s equipment, and software integral thereto."
47 U.S.C § 273 (d) (8) (9).

S 61 F~d. Reg. 9966 (1996).

'" ~ ..... ~,.. rl! ~"'''!I I~\ IA.\ 'A\



•

3

4. To foster more open procedures, under new section
273 (d) (4), a NASOO is required to issue a public invitation to
incerested industry parties to fund and participate in setting
any industry-wide standards or generic requirements. Further,
such funding and participation must be allowed lion a reasonable
and nondiscriminatory basis, administered in such a manner as not
to unreasonably exclude any interested industry party. 1,1 !n the
event of disputes on technical issues, the NASDOs and funding
parties must also attempt to develop a dispute resolution
process.' Section 273(d} (5) requires the Commission .to prescribe
within 90 days of the section'. enactment a dispute resolution
process to be used if the parties cannot agree to a dispute
resolution process.'

5. Specifically, section 273(d} (5) prOVides:

(W]ithin 90 days after the date of enactment
of the Telecommunications Act of 1996', the
Commission shall prescribe a dispute resolution
process to be utilized in the event that a
dispute resolution process is not agreed upon by
all the par~ies when establishing and publishing
any industry-wide standard or industry-wide
generic requirement for telecommunications
equipment or customer premises equipment
pursuant to paragraph (4) (A) (v). The
Commission shall not establish itself as a
par~y to the dispute resolution process.
Such dispute resolution process shall permit
any funding party to resolve a dispute with
the entity conducting the activity that
significantly affects such funding p~ty's
interests, in an open, nondiscriminatory, and
unbiased fashion, within 30 days after the
filing of such dispute. Such disputes may be
filed within lS day. after the date the
funding paxty receives a response to its
comments from the entity conducting the
activity. The Commission shall establish
penalties to be assessed for delays caused by
refexral of frivolous disputes to the dispute
resolution process.

Thus, as described in new section 273(d) (5), the Commission'S

1 lS;l •.~.
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dispute resolution process must be conducted in an open, non­
discriminatory and unbiased fashion and so that disputes are
resolved within 30 days of the filing of the dispute. The
process is triggered only if all funding parties fail to agree to
a process for resolving technical issues. Section 273(d) (5) also
requires the Commission to establishpe~alties to be assessed for
delays caused by referral of frivolous disputes to the dispute
resolution process. lJ

6. In the ~, we invited "members of the public to comment
on our proposal to require binding arbitration as the dispute
resolution process. 11 We asked commenters to address "the methods
for selecting an arbitrator or neutral and whether the Commission
should make its employee. available to serve in that capacity.·2
In addition, we invited commenters to submit alternative
proposals to implement this statutory provision. 1) Finally, the
~ solicited proposals or recommendations concerning the types
of penalties that should be ass.ss.d for delays caused by the
referral of frivolous disput•• to the dispute resolution
process .14

7. We received comments from the following entities:
1) Bell Atlantic; 2) Bellcor.; 3) SellSouth Corporation and
BellSouth Communications, Inc. (SellSouth); 4) Corning
Incorporated (Corning); 5) Telecommunications Industry
Association (TIA); and 6) U.S. Wes~, Inc. (U.S. West). Reply
comments were received from: 1) Am.ritech; 2) American National
Standards Institute (ANSI); 3) Alliance for Telecommunications
Industry Solutions (ATIS); 4) Sellcore; 5) BellSouth; 6) Corning;
7) Northern Telecom, Inc. (Nortel); 8) Pacific Bell; 9) SSC
Communications, Inc. (SSC); 10) SpecTran Corp; and 11) TIA. The
Commission also received late-filed reply comments from MCl and
~ partl submissions from Bellcor., Corning and. Nortel.

III. DISCOSIXa.

A. Cn-' .,i." ,t..,. "1,£&,1. Prago.a1

8. In the HEll, w. sought comment on a binding arbitration
as a method that could be used to satisfy the statutory dispute

10
~.

11 61 Fed. Reg. at 9966-9967, '3-'6.
u
~. at 9967, '6.

13
~. at 9966, '2.
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resolution default prOV1Slon requirement. Ls We observed that
this approach appeared consistent with the stated purpose of
section 27){d) (S), set forth in the Conference Report, to "enable
all interested parties to influence the final resolution of the
d~spu~e without sign~ficantly.impa~ringthe efficiency,
tlmellness and technlcal quallty of the.activity."u In
addition, the li2BH concluded that binding arbitration seemed co
be the only feasible dispute resolution process in view of the 30
day deadline for completion of the process. L7

9. For a variety of reasons, the commenting parties
overwhelmingly opposed the binding arbitration proposal set forth
in the ~.LI The parties generally agreed with Corning'S view
in its initial comments that binding arbitration would not
adequately take into account the broad impact of standards·
related disputes on industry participants other than the NASDO
and the participating party who invoke. the dispute resolution
process. L' The commenters also indicated it would be difficult
to identify a neutral arbitrator to resolve these highly
technical issues and to arbitrate these issues within the 30·day
time frame required by the law. TIA also stated that the use of •
arbitrators would lead to "compromise- solutions that were
inappropriate in view of the technical nature of these
disputes. 1o Others, including aellcore and U.S. West, believed
that imposing binding arbitration, without the consent of the
parties, was inconsistent with the voluntary nature of the
underlying standards process. n

15
~ note 10, supra.

u
~. at 9967, 13.

L7 U· at 14.
11 .aaa comments of Corning at ii, 6-7; comment. of

Telecommunicatioa. Industry Ajaociation (TIA) at 2-3; comments of
aellcor. at i, 16-18; comm.nt. of Sell Atlantic at 2; comments of
u.s. West at 2-3; co....nt. of S.llSouth at 2-3; comments of
Nortel at 4; reply comments of ~acific B.ll at 1; reply comments
of Alliance for Tel.communications Industry Solutions (ATIS) at
2; reply comments of S.llSouth at 1; reply comments of SSC at 2;
reply comments of Corning at 2; reply comments of aellcore at 1.
~ ~ late-filed comments of MCI at 1.

U Comments of Corning at 6.

10 Comments of TIA at 2- 3 .

21 Comments of Bellcore at i, 16; comments of U.S. West at
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10. For example, as U.S. West observed, nothing in the
Te17c?m~unicationsAct al~ers the fact that standards setting
act~vlt~es by both accred~ted and non-accredited entities,
continue to remain voluntary, depending almost entirely on the
good faith of the individual funding entities for their ultimate
success or failure. za Bellcore further observed in its comments
that generic requirements complement standards which by their
very nature are not binding on anyone, vendors or purchasers.~)

While noting that generic requirements provide valuable technical
information to exchange carriers, Bellcore underscored the fact
that such requirements "only have meaning if exchange carriers
choose to use them and if suppliers choose to conform their
products to them ,,24

11. In late-filed comments, one commenter, MeI, supported
the Commission's binding arbitration proposal, finding it
preferable to either of two alternative proposals, discussed
more fully below, that had been submitted by Corning (Corning Il
and Bellcore. zs As discussed below, however, we conclude that a
second proposal submitted by Corning (Corning II) resolves many
of the defects that had been evident in both the Corning I and
Bellcore alternatives. This proposal also appears to be superior~
in some respects to the Commission's proposal to use binding .
arbitration. Therefore, as explained below, we have decided not
to use binding arbitration as the default dispute mechanism under
section 273(d) (5). We will instead use the alternative procedure
proposed by Corning, the Corning II proposal, with some
modifications.

12. In addition to proposing the use of binding
arbitration, the 121I invited commenters to sub~it alternative
proposals. We noted that other method8 of alternative dispute
resolution included, for e~le, mediation, neutral evaluation,
and hybrids of the.e method•. ' In response, two very different
alternative propo••ls were initially submitted, one by Corning, a
manufacturer of fiber optics equipment, and another by Bellcore.

13. The Corning I propo.al involved referral of the
technical dispute to an accredited standards development

U Comments of U.S. West at 2.

U Comments of Bellcore at 17.

Z4 lsi. at 5 and 17.

Z5 Late-filed reply comments of MeI at 1-3.

25 61 Fed. Reg. at 9967, 1 5.
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organization (500). Many parties commented on this proposal.
Although comment was somewhat divided, much of the comment was
sharply critica~ of the proposal. ,For example, Bellcore and many
of the BOCs bel~eved that the Corn~ng I proposal was inconsistent
with congressional intent because it excluded the funding oarties
from participating in resolution of" the technical dispute,-even
though the funders played a major role in funding the NASOO's
work and would be most affected by any dispute resolution. 21

Th~y also pointed out that there was no assurance that the 500s
had procedures in place that would enable resolution of the
dispute within the 30 day statutory time period. They further
believed that the process would often lead to no resolution at
all of key technical issues, thereby frustrating the essential
purpose of NASOOs to create standards that lead to efficiencies
and interoperability within the communications industry.
Similarly, in its late filed comments, MCI opposed the Corning I
proposal because it was unlikely to result in a binding
decision. U •

14. The two organizations representing relevant SOOs who
commented were divided on the Corning I proposal. One of these, ~

TIA, approved the proposal, but the other organization, ATIS,
strongly criticized the proposal as promoting "forum shopping. flU

ATIS further stated that its Committee Tt, which develops
standards for network interfaces, could not accommodate the
statutorily mandated 30 day resolution period. JO Similarly, the
two manufacturing companies who commented were divided, with one
commenter, SpecTran Corp., supporting the Corning I proposal, and
the other, Nortel, strongly disagreeing with it as inviting forum
shopping and abuse. J1

15. Bellcore's original proposal is discussed below, in the
context of modifications to it sugg••ted by Corning. In response
to the Bellcore propo.al, Corning submitted a second propos.l,
which it characterized •• a compromis. proposal, and which
incorporated many fe.tures of the dispute resolution proposal
that had been submitted by Bellcore. l2 For the reasons discussed
below, we conclud. that Corning's latest proposal, which we shall

%7 Comments of Bellcore at 3-4, 7; comments of BellSouth
at 4.

%1 Late-filed reply comments of MCI at 3.

29 Comments of TIA at 2-3; reply comments of ATIS at 4-5.

30 Reply comments of ATIS at 4.

31 Comments of Nortel at 2-3; comments of SpecTran at 1.

l% ~x Parte submission of Corning at 1.



•
•

-- ---------------- ----

8

refer to as the Corning II proposal, is generally consistent with
the dispute resolution procedure envisioned by Congress in
section 273(d) (5). In addition, we believe the Corning !I
proposal avoids many of the practical and o~her problems
associated with both the Corning I.and aellcore proposals. We
have therefore decided to adopt, with some modifications, the
Corning II proposal, which is described and discussed below.

C. The Caminq II prgpa.al

16. As indicated above, the dispute resolution rule we
adopt in this proceeding is ba••d on a proposal suggested by
Bellcore that has been modified by Corning. The Corning II
proposal retains many significant feature. of the original
Belicore proposal that were praised by those commenters who
preferred aellcore's proposal over Corning I. Most
significantly, unlike the Corning I plan, the Corning II
variation does not require that technical dispute. be resolved in
forums other than the NASDO. B.llcor.', origin~l plan, and the
Corning II variation adopted here, p.rmit the funding partie. to
resolve these dispute, internally. To that extent, we believe ~

that the Corning II proposal i. con,i.tent with Congress's intent
that the process we select should enable all intere.ted parties
to influence the final resolution of the dispute.

17. corning, however, sugge.t. several change. to
Bellcore's propo.al that w. believe will better enable the
resolution of disputes in an "open, non-discriminatory and
unbiased fashion," consistent with section 273(d) (5). For
example, some commenter., primarily Corning and Mel, expres.ed
concern that the B.llcore prope.al afforded too much power to the
aocs and Bellcore in controlling re.olution of any dispute•. ))
The Corning II variation mak•• five major chang•• to Bellcore's
plan. Most of tho•• change., w. beli.ve, better promote the
statutory objective. of fair, unbia.ed decisionmaking. In
response to U 'Qlrt' comm.nt. from S.llcor., however, we have
modified some a.p.ct. of the Corning II propo.al to develop the
dispute resolution default proce•• w. now adopt.]·

18. Tri-PAEtit' P&9,l. The Corning II propo.al p.rmits the
disputant to seiect only one di.put. re.olution approach. Under
the approach propo.ed by B.llcore, the funding partie. could, by
majority vote, choose among several "default- option. for
resolving dispute.. The.e option. included "e.calating- the
dispute to higher deci.ionmaking bodies within the NASOO;
resolution of' the dispute by a majority of tho.e funding the

JJ Reply comments of Corning at 14-16; late-filed comments
of MCI at 2.
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standards development effort; or, resolution of the dispute based
on the recommendation of a three-party expert advisory panel.
The Corning II variation, in contrast, retains only the oction of
using a three-party expert panel, with one panelist selected by
the disputing party, another selec~ed by the NASDO, and a third
panelist selected jointly by the paneli·sts representing the NASDO
and disputing party. Persons who participated in the generic
requirements or standards development process, inclUding the
disputing party and the NASDO, are eligible to serve on the
panel. As with aellcore's proposal, this three-member panel, by
majority vote, would make a written recommendation concerning the
dispute.

19. Several parties, including MCt, criticized some of the
dispute resolution options permitted under aellcore's proposal,
partiCUlarly the escalation and majority vote options, because
these options appeared to give the BOCs undue power in resolving
disputes. 35 We agree that the Corning II proposal, which retains
only the option of using a tri-partite expert panel, is superior
in terms of avoiding the potential that the aocs or 8ellcore
would unduly dominate decisionmaking.

20. In commenting on the Corning II proposal, however,
aellcore continue. to believe that, while a tri-partite panel
should be available as an option and a. the fall-back in the
event of a deadlock, the funding parties should also be able to
use escalation and other procedure•. 3

' We recognize that this
variation on 8ellcore's plan remove. some of the fleXibility that
several commenters had applauded in commenting on Bellcore's
proposal. We nevertheless conclude that the advantage of the
Corning II propo.al in term. of avoiding po.sible unfairness far
outweighs any concern about los. of flexibility.

21. Further, a. reflected in Corning'S comments and in the
Corning II propo.ed rule, disputing partie. and Sellcore are also
permitted to agre. to a mean. of dispute resolution other than
the default procedure provided for in section 273 (d) (5). The
statutory dispute provision clearly is a remedial measure, which
is designed to protect the intere.ts of disputing parties.
Hence, the statute merely provide. that a disputing party has ~he
option of using the section 273 (d) (5) default procedure. Sect~on

273(d) (4) thus state. that a disputing party "may utilize the
dispute resolution procedures established pursuant to (section
273(d) (5)] .... " (Emphasis added.)l? The default procedure
therefore is not mandatory if the disputing party and Bellcore

lS Late-filed reply comments of Mel at 2.

l' April 18, 1996, ~ parte letter from Bellcore at 1.

31 47 U. S. C. 5 273 (d) (4) .
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both agre~ to ~elect another approach: Accordingly, we believe
that part1es w1ll not be deprived of d~sirable flexibility even
though we have decided to limit the default dispute resolution
procedure to a single approach. We emphasize, as do many of the
commenters, that funding parties should adopt their own dispute
resolution procedures whenever pos.ible~

22. Overridt Proyi,ion. A second major change to
Bellcore's proposal involves the .Sellcore provision that would
have allowed a majority of the funding parties to reject the
recommendation of the tri-partite expert panel. We are
sympathetic to the argument that any dispute resolutiOn procedure
should permit the funding parties to participate in dispute
resolution by having some final saY,in how the dispute is
resolved. Nevertheless, we agree with Corning and other parties,
such as MCI and Nortel, who believe that allowing "overrides" by
a simple majority of funders may afford too much power to .
particular blocks of funding parties, including the regional sacs
who currently own Bellcore.]·

23. To resolve this conc.rn, the Corning II proposal would ~

gen.rally permit funding parti.s to override a panel .
recommendation by a vote of three-fourths of the funding parties,
excluding the party who invok.d the dispute resolution process
and the NASOO. Each funding party would have one vote. However,
when a funding party has an indirect equity interest in the NASOO
or any ownership interest in int.llectual property that would be
advantaged by the final resolution of the disput., a decision to
reject the recommendation must be by a unanimous vote of the
funding parties, again excluding the party which invoked the
dispute resolution process and the NASOO.

24. Presumably, due to the regional aOCs/.ownership
interests in Sellcore, the unanimous vote requirement would apply
to Bellcore. Sellcore is concerned that requiring a unanimous
vote would p.rmit an affiliate of a disputing party, or anoth.r
serving aa its proxy, to veto the decision of all carriers.
Bellcore also believe. that Nortel has proposed a reasonable
compromise in suggesting that a vote of two-thirds of the funding
parties voting be required to rej.ct a panel recommendation.]'

25. In contrast to the original Bellcore propos.l, we think
a more stringent "override- propos.l offers better protection
against biased decisionmaking. We agr.e with aellcore that
requiring a unanimous vote of funder. may be too onerous.
However, we think a fair compromise is to require a vote by

]1 ~ garto submission of Corning at 1, not. 1; reply
comments of Nortel at 7; lat.-filed comments of MeI at 2.

- - ... -- - -- - _.- ..
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three-fourths of the voting funders both to reject a panel's
recommendation and to substitute another resolution of the
dispute. The three-fourths proposal avoids Bellcore's concern
that a unanimous vote requirement afford. the disputing party the
power to veto the decision of all the carriers. At the same
time, th~ three-~Ou~th. requireme~t'also decrease. Corning's fear
that a slmple maJorlty -- or posslbly even a two-thirds vote
affords too much control to the RaOC's.

26. StMda,d for Recommended peci.ign. The Corning II
proposal has recommended a third change that improves upon the
original Bellcore proposal. Bellcore proposed that the
appropriate issue to be resolved by the recommending panel was
"whether there is a sound technical ba.i. for the position of the
[NASDO] "That standard, we believe, unfairly disadvantages
the disputant by placing upon it an undue burden to demonstrate
that the NASOO's approach is not based on a sound technical
basis, instead of focusing more on the relative merits of the two
approaches. Th. Corning II proposal, in contra.t, focuses more
on the relative merits of the technical argument. by requiring
the panel to choos. 11th. option that provide. the most
technically sound solution that is commercially viable .... ,,40

We recognize that the statutory 30-day deadline will create
difficulties in resolving the technical merits. Bellcore, for
example, objects to the standard proposed by Corning, believing
that the panel will be unable to decide within the statutory
timeline what is "the most technically sound solution. n41 The
statute, however, places no limitation on the types of technical
disputes that may be raised by funding parties. We therefore do
not believe that the standard for dispute resolution can be
limited to wheth.r the NASOO's proposal can be rea.onably
supported by technical evidenc., a. aellcore propo•••.

27. For the .... rea.on, we do not agree .with aellcore's
view that the panel should be precluded from deciding "that a
particular issue i. not ready for a decision because there is
insufficient technical evidence to sUPEort the soundness of any
one propo.al over any other proposal." 2 Moreover, such a
recommendation would not nece.sarily lead to the absence of a
decision on a standard, as Sellcore claim.. As indicated above,
even if that w.r. th. panel's recommendation, the funders would
still b. able to select a technical standard by a two-third's
vote.

40 ~ carte submission of corning at 3.

41 iX parte submis.ion of Sellcore at 3.
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28" Finally, Bellcore believes that "commercial viability"
should not be part of the decisional basis, claiming that such a
basis may go beyond the technical matters contemplated by section
273(a) (5).43 Bellcore also believes such a standard may involve
economic analysis and competitively sensitive business
information, data that may be difficult for the panel co
obtain.""

29. We think that in resolving technical disputes it may
well be appropriate to consider the complexity and practical
feasibility ~f particular technical solutions in some
circumstances. However, we also believe that the decisional
standard proposed by Corning places undue emphasis on commercial
and cost-related issue. not the technical issues. 45 We shall
therefore modify the standard to state that a panel is not
precluded from taking into account the compleXity of technical
approaches and other practical considerations in deciding which
option is most technically sound.

30. Oi.slQlur. R.gyir.mept.. The Corning II proposal also
includes a new disclosure provision requiring that any party in •
interest submitting information for consideration by the panel
must disclose its ownership of intellectual property that may be
advantaged or disadvantaged by the final decision, and that the
panel must consider this information in making its
recommendation. 4' This provision seem. designed to lead to
decisionmaking that is more fully informed about the possible
biases of commenting parties and to result in technical standards
that may be met by a broader spectrum of equipment manufacturers.
Bellcore objects to this proposal. It states that ANSI­
accredited standards development organizations encourage early
disclosure of int.ll.ctual prop.rty rights, but do not require
it. Bellcore also b.lieves that requiring disclosure of
intellectual prop.rty rights would inhibit funding and
participation in the activities of the NASOO.

31. W. believe the disclosure provisions suggested by
Corning are g.n.rally consistene with requirements of ANSI­
accredited standards organizations. The TIA Engine.ring Manual,
for example, has a policy of encouraging early disclosure of
essential patents, and requires its Comm~ttee. to ask,at t~e
beginning of each meeting where a potentlal standard 1S belng
considered whether there is knowledge of essential patents, the

u
~. at· <\.

u .Isl.
45 b ;.;;1;. submi.sion of Nortel.

- '" ---.:._- _..
""l
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use of which may be essential to the standard being developed.
Moreover, the fact that the question was asked will be recorded
in che meeting report, along with any affirmative responses.
Similarly, ANSI's patent policy requires th~t, prior to approval
of any proposed standard, any licenses will be made available co
applicants without compensation or "under reasonable terms and
condi t ions. II H

32. We think that the Corning II proposal that parti~s

submitting information to the pa~el disclose similar information
is generally consistent with these ANSI requirements. However,
we shall modify the Corning II proposal somewhat to make it more
consistent with the rule followed by the TIA Engineering Manual.
Specifically, the rule will require that the panel ask commenting
parties whether there is knowledge of patents, the use of which
may be essential to the standard or generic requirement being
considered. In addition, the fact that the question was asked
along with any affirmative response. may be recorded and
considered in the panel's recommendation. We do not believe that
such a requirement will affect funding and part:i.cipation in
NASOOs. The requirement applies only to those who s~mit comments..
to the expert panel, and moreover, such requirements have
apparently not discouraged participation in ANSI accredited
standards development organizations. In addition, Nortel points
out that there appears to be no precedent for ANSI-accredited
bodies to link voting rights to intellectual property interests.
We see no reason, therefore, to disqualify the holders of such
interests from voting on the recommendations of the tri-partite
panel.

33. Co.S;' of pi'putl R••glus;ion. Finally, whereas the
Sellcore propo.al had required the disputing party to bear the
entire cose of the default dispute resolution procedure, the
Corning-Bellcore variation require. that the cose of resolving
dispute. be absorbed by all of the funding parties. This
modification, in our view, better ensure. that disputants are not
unduly discoura,ed from raising technical issues. In addition,
all of the funding partie. should benefit from the fairer and
more op.n resolution of the••' technical que.tion•• It is
therefore fitting that they should all share in the cost.

34. In summary, we believe that the statutory obj~ctive.
can be be.t fulfilled by the new Corning II approach, w~th some
modifications. This approach incorporate. the best aspects of
the Sellcore proposal and modifies the. to ach~eve the,goal ?f
unbiased deciaionmaking. The proposal td u~il~z~ a tr~-pa~tlte
expert panel to make_ recommendations r~SOlvlng d~s~utesl w~th a
provision that allows the funding part lea to oV7rr~de the
recommendation, also ensure. that, a. Congres. lntended, all of
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the funding parties are able to participate in influencing the
final outcome. The approach is set out in detail in the
Apcendix.

D. Funding farti ••

35. The commenters were divided over the meaning of che
term "funding part.y. 'I Corning and TIA take the position that
Congress intended to allow any interested party access to the
alternative dispute resolution process.·' While acknowledging
that sections 273(d) (4) and (d) (5) refer to "funding parties,"
Corning argues that the clear int.ent of the statute was only
to provide a basis for determining the legitimacy of "parties
interested in participating in NASDO processes.·'

36. To put this in perspective, Corning explained that
the direct costs of aellcore's generic requirements were
traditionally borne by the affected carriers, with vendors
generally making some form of "in-kind" contributions, i-A.,
technical presentation or technical support. so Corning also
argues that, under the new statute, funding levels may not be r

used as an exclusionary device. In this same vein, TIA maintain&
that a funding party should not be defined by the amount that the
party contributed to funding the standards setting activities but
rather, by "any amount that demonstrates the party shows a
responsible interest in the proceeding. ,,51 TIA suggests that
parties could meet this requirement by posting a performance
bond. 5~

37. In response, aellcore and the RaOC's state that,
since there was no congressional debate on section 273(d}, the
Commission must look to the plain language of the statute. As
noted by aellcore, section 273(d} (4) (A) (v) provides that "a
funding party may utilize the dispute resolution procedures
established pursuant to paragraph (S)" and section 273(d) (S)
states that .1 [sl uch dispute resolution process shall permit any
funding party to re.olve a dispute .... "n aellcore thus opposes
TIA's performance bond proposal, concluding that if a vague
genuine interest and not actual funding is to be the standard,

.- Reply comments of TIA at 2.

49 Reply comments of Corning at 12.

50 1!J.
Sl Comments of TIA at 3-4.

S1 1!J. .
53 Reply comments of aellcore at 10-11.
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this could open the door to a variety of ill-motivated though
colorable "technical" disputes that t.he section 273 (dl (5) process
should not promote. 54

38. We conc~ude that the lan~age of the statute clearly
supports that only a funding party is permitted to invoke the
dispute resolution process contained in Section 273(dl. The
statute expressly provides that a party may become a funder after
a public invitat~o~ is issued to interested industry part ies "to
~und and. to partl.cl.pat~" and that only a "funding party" may
l.nvoke dl.spute resolutl.on. Moreover, consistent with the clear
language of the statute, we think that only parties who are
Willing to provide actual funding to support the standards
setting process may utilize the statutory dispute resolution
process. We thus do not agree with TIA's suggestion that merely
by posting a performance bond an entity may become a funding
party, nor with Corning that "in-kind" contributions are
necessarily adequate.

39. At the same time, section 273 (d) (4) (A) (2) of the
statute expressly requires that funding and participation be
allowed on "a reasonable and nondiscriminatory basis,
administered in such a manner a. not to unreasonably exclude any
interested industry party." We therefore believe that the
statute requires that NASOOs must make reasonable and
nondiscriminatory efforts to ensure that the funding requirement
is not manipulated so as to unreasonably exclude outside
participants.

40. Section 273 (d) (5) direct. the Commission to establish
penalties for delay. caused by the referral of frivolous disputes
to the Commis.ion'. default proc.... Soth Sellcore and Corning
endors.d the propo.al made in our Sill to rely on section 1.52 of
the Commis.ion's rul•• to define the tem "frivolous dispute."
Section 1.52 require. that any document filed with the Commission
be signed. by the party or attorney and that such signature
certifies that the person haa read the document, that there is
good ground to support it, and thus it is not filed for the
purpose of delay.

41. Other comm.nters either offered alternate suggestions
or raised concerns with our propos.l. For example, we were
referred to the "sham- exception to antitru.t immunity enjoyed by
parties under the Noerr-Pennington doctrin•. sl Another party.
referred us to the standards used by federal courts to determl.ne

S4 lsi. at 7 - 9.
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whether complaint. are filed in good faith. 5' Another commenter
questioned wheth.r w. need to as.... the motive of the disputant
if the claim has no legitimate ba.is. 57

42. We recognize that any attempt to give meaning to the
term" frivolous'· is inherently diff1cu~t, as reflected by
attempts the courts have mad. to grapple with similar problems.
We have decided, how.ver, to be guided by our existing rule which
appears to be as workable as any of the alternatives suggested.
Thus, the party responsible for.referring a dispute to our
process does so with the understanding that the dispute, as
defined in section 1.52, is not frivolous, is suppo~ted by good
ground, and is not filed for the purpose of delay.

43. In seeking comment on the penalties that should be
assessed against delaying partie., the~ a.ked whether the
Commission should rely on its forfeiture authority contained
in section 503(b) of the Communication. Act, or whether other
penalties should be impo••d "such as barring the party from
further participation in the standards development proce••es or
the impo.ition of cost. on the complainant if it. complaint is
found to be frivolous." St The HfBII also sought comm.nt on
whether procedural protections w.r. neces.ary to protect the
party subject to the dispute. s, In this connection, commenters
were asked to consider whether there should be a citation and
subsequent misconduct before the ass••sment of such
forfeitures. so

44. U.S. We.t argued that "punitive action. being taken to
prevent frivolous invocation of the mediation process~ were
unnecessary and empha.iz.d that the Commi••ion could. later adopt
rule. if nec••••ry.'l aellcor. argued ag.in.t the imposition of
penalties by the tri-partit. pan.l, empha.izin~ that the panel's
role is a lltechaic.l one, not a legali.tic pen.lty-impo.ing
on•. "U In addition, aellcor. propos•• th.t the remedy of
barring further participation should. ~b. re••rved to address only

5' ~ Rule 11 of the F.d.ral Rul•• of Civil Procedure;
comment. of aellcor. at 23.

57 Comments of Corning at 13.

51 61 Fed. Reg. 9967 at 18.
59
~.

so
~.

51 Comments of U.S. We.t at 8.

s~ Comment. of aellcore at 23.
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a patte.rn of abuse, and not an isolated act"U and Corning
maintains that it "could substantially impair the subject
company's ability to compete in the manufacture and marketing of
products which are the subject of the relevant NASDO activities"
and is "neither required not autho1;ized by the statute. ,,04

Finally, aellcore advocates that, in cases where the Commission
determines that a frivolous dispute was referred to the dispute
resolution process, in addition to imposing forfeitures as
proposed in the ~, we should require "the party raising a
frivolous claim to bear all costs of dispute resolution, and
compensating the funding parties for delay.""

45. We have concluded that, in light of the above comments,
at this time, violations for filing frivolous disputes can be
handled best pursuant to our forfeiture authority under section
503(b) of the Communications Act. While we clearly expect
referrals of frivolous disputes to be rare occurrences, we will
not hesitate to revisit this issue, if necessary, to determine
whether more severe penalties should be imposed.

P. Sat'S; PEgyiti.

46. In its initial comments, Corning urged the Commission
to make clear that an applicant seeking removal of the
requirements of sections 273 (d) (3) or 273(d) (4) provide
appropriate documentary evidence to support such a request."
Bellcore, in response, believ•• Corning's request is premature. S7

We agree that adoption of evidentiary requirements at this time
appears premature. The statute prescribes a public comment
period on any such application. We believe we will be in a
better position to evaluate the adequacy of the support for any
particular application after we have received comment on it.

IV. PROCBuaAL JaftDS

47. Piaal 1t..,alat:ot7 Pl.aJ1l1lty AIIa1ysls. Pursuant to the
Regulatory Flexibility Act of 1980, the Commis.ion's final
analysis is as follows:

u
~. at 23-24.

'4 Comments of Bellcore at 24; comments of Corning at 15.

is Comments of Bellcore at 23.

" Comments of Corning at 16.

67 ('"1'"\"'''''A"t". nf 'aAllcore at 24.



•
•

18

R'.'99 tor Aqtigp

The Telecommunications Act of 1996 permits a Bell Operating
Company, through a separate subsidiary, to engage in the
manufacture of telecommunications ~quipment·and customer
premises equipment after the Commission authorizes the company to
provide in-region ~nterLATA services. As one of the safeguards
for the manufacturlnq process, the Telecommunications Act of 1996
am~nded the Communications Act by creating a new section 273,
wh.lch sets forth procedures for a "non-accredited standards
development organization,fI such as Bell Communications Research,
Inc., to set industry standards for manufacturing such equipment.
The statutory procedures allow outside parties to fund and
participate in s.tting the organization'S standards and require
the organization and the funding parties to attempt to develop a
process for resolVing any technical dispute•. Section 273(d) (5)
requires the Commission "to prescribe a dispute resolution
process M to be u.ed in the event that all parties cannot agree
to a mutually satisfactory dispute re.olution proc.... 47 U.S.C.
S 273(d) (S). Th. purpose of this R«;qrt and Order-is to
implement Congre.s's goal by pre.cribing a dispute resolution p

process which "enabler.) all interested partie. to influence the.
final resolution of the dispute without significantly impairing
the efficiency, timeliness and technical quality of the
activity." H.R. ConE. Rep. No. 230, l04th Cong., 2d Sess. 39
(1996) .

27" La B.'P9P"

There were no comments submitted in response to the Initial
Regulatory Flexibility Analysis.

The Notis, gC 'rRP9eed Bul'"iips in this proc.eding offered a
binding arbitration propo.al and .olicited alt.rnative proposals
from the commenters. The commenters overwhelmingly opposed the
binding arbitration propo.al. Alternative proposal. were also
submitt.d by the comm.nters. The regulation selected, a tri­
partite expert panel, fulfills the .pecific statutory parameters
of section 273 -- that the proce•••hall permit re.olution "in an
open, non-discriminatory and unbiased fashion within 30 ~ays
after the filing of such dispute- and that the proce•• wlll .
lienable all intere.ted parties to influence the final re~olutlon
of the disputa without significantly impairing the .fEic~ency,
timeliness and technical quality of the activity."

48. Accordingly, IT IS ORDERED That Subpart Q, ~art 64 of
the Commission's rules IS ADOPTED effective 30 days from
publication in the re4eral Begl.te~ •• .et forth in the Apptn41x
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49. The action taken herein is taken pursuant to sections
4(i), 4(j), 273(d) (5), 303(r) and 403 of the Communications Act,
47 U.S.C. §§ 154(i) and (j), 273(d) (5), 303(r) and 403. For
further information on this proceeding, contact Sharon B. Kelley,
Office of the General Counsel, Administrative Law Division, (202)
418-1720. .

l'BJ)DAL COMIIUHICATIONS COMMISSION

Willi.. r. Catoe
Act1q Secretary
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Part 64 of Title 47 of the Code of Federal Regulacions is amended
to read as follows:

PART 64 Miscellan~ous Rules Relati~g to Common Carriers

1. The authority citation for Part 64 continues to read as
follows:

Sec. 4: 48 Stat. 1066, 1082, as amended; 47 U.S.C. 154, unless
otherw1se noted. Interpret or apply secs. 201, 218, 226, 228,
48 Stat. 1070: as amended, 1077; 47 U.S.C. 201, 218,226, 228,
unless ocherw1se noted.

2. A new subpart Q is added to read as follows:

S.c.
64.1700
64.1701
64.1702
64.1703
64.1704

Purpo•• aDd Scope.
D.!iAJ.~ioJU.

'roc:ecI1u•••
Diapute R.solut!oA Default Proc••••
Porfe!~ure.

AUTBOaITYs ~7 U.S.C•• 213(4) (5).

I 64.1700 Purpo•• aDd Seop••

The purpose of this subpart i. to implem.nt eh.
Telecommunications Act of 1996 which amended the Communications
Act by creating section 273(d) (5), 47 U.S.C. I 273(d) (5).
Section 273 (d) set. forth procedur•• to be followed by non­
accredited standards development organizationa when the._
organization. see indu.try-wide standards and generic
requirement. for telecommunications equipment or customer
premise. equipment. The statutory procedure. allow outside
partie. to fund and participate in .etting the organization's
standards and r.quire the organization and the parties to develop
a process for re.olving any technical dispute.. In case. where
all partie. cannot agree to a mutually satisfactory dispute
resolueion process, section 273(d) (5) require. the Commission to
prescribe a dispute resolution proc••••

I 64.1701 Def1DltiOA••

(a) For purpose. of this subpart:
(1) the terms "accredited standard. d.velopment organization,"

- .. -----"'- --_.~ ......- ....... " Jlnti "industrv-wide" have
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the same meaning as found in 47 U.S.C. § 273.

I 64.1702 Proeedur•••

If a non-accredited standards development organization
(NASDO~ and the fund~ng parties are~unable to agree unanimously
on a d~spute resolut~on process prior to publishing a text for
comment pursuant to 47 U.S.C. S 273(d) (4) (A) (v), a funding par~y

may use the default dispute resolution process set forth in
section 64.1703. .

I 64.1703 Dispute a••olutiom Default 'roe•••

(a) Tri-.artite '&Del. Technical disputes governed
by this section shall be resolved in accordance with the
recommendation of a three-person panel, subject to a vote of
the funding parties in accordance with subsection 64.1703(b).
Persons who participated in the generic requirements or standards
development process are eligible to serve on the panel. The
panel shall be selected and operate as follows:

(1) Within two (2) day. of the filing of a dispute with p

the NASOO invoking the dispute resolution d.fault process, both .
the funding party seeking dispute resolution and the NASDO shall
select a representative to sit on the panel.

(2) Within four (4) days of their selection, the two
panelists shall select a neutral third panel member to create a
tri-partite panel.

(3) The tri-partite panel sh.ll, at a minimum, review the
proposed text of the NASOO and any explanatory material provided
to the funding partie. by the NASOO, the comments and any
alternative text provided by the funding party seeking dispute
resolution, any relevant stand.rd. which h.ve been established or
which are under development by an accredited-standard.
development organiz.tion, and any comments submitt.d by other
funding parties.

(4) Any party in intere.t submitting information to the
panel for consider.tion (including the NASDa, the p.rty seeking
dispute r.solution and the other funding p.rties) shall be ask.d
by the panel whether there is knowledge of patents, the use of
which may be ....nti.l to the stand.rd or generic requirement
being considered. The fact that the que.tion was asked along
with any affirmative re.pons.s shall be recorded, and considered,
in the panel's recommendation.

(5) The tri-partite panel shall, within fifte.n (15) days
after being established, decide by a majority vote~ the issue or
issues raised·by the party seeking dispute resolut1on and ~roduce
a report of their decision to the funding parties. The tr1­
partite panel must adopt one of the five options liste~ belo~:

(A) the NASOO's proposal on the issue under cons1derat1oni
(9) the position of the party se.king disp~te resolution on

the issue under consideration;
(~~ a g~andard develoced by an accredited standards
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development organization that addresses the issue under
considerationi

(0) a finding that the issue is not ripe for decision due to
insufficient technical evidence to support the soundness of any
one proposal over any other proposal; or

(E) any other resolution that·is consistent with the
standard described in section 64.1703(a) (6).

(6) The tri-partite panel must choose, from the five
op~ions outlined above, the option that they believe provides the
most technically sound solution and pase its recommendation upon
the substantive evidence presented to the panel. The panel is
not precluded from taking into account complexity of .
implementation and other practical considerations in deciding
which option is most technically sound. Neither of the
disputants (i. e., .the NASOO and the funding party which invokes
the dispute resolution process) will be permitted to participate
in any decision to reject the mediation panel's recommendation.

(0) The tri-partite panel'S reaommendation(s) must be
included in the final industry-wide standard or industry-wide
generic requirement, unless three-fourths of the funding parties
who vote decide within thirty (30) days of the filing of the
dispute to reject the recommendation and accept one of the
options specified in subsections 64.1703(a) (5) (A)-(El. Each
funding party shall have one vote.

(c) All costs sustained by the tri-partite panel will be
incorporated into the cost of producing the industry-wide
standard or industry-Wide generic requirement.

I 64.1704 Privalou. Disput••/Peaalti•••

(a) No person shall willfully refer a dispute to the dispute
resolution proc... under this subpart unless to the best of his
knowledge, information and belief there is good. ground to support
the dispute and the dispute is not interpos.d for d.lay.

(b) Any person who fails to comply with the requirements
in sub.ection 64.1704(a) above, may oe subject to forfeiture
pursuant to section 503(b) of the Communications Act, 47 U.S.C.
503 (0) •

•
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April 30. 1996 .

The Honorable Reed Hundt
Chairman
Federal Communications Commission
1919 M Street. NW
Washington. D.C. 20554

Dear Mr. Chairman:

The Commission will soon adopt an alteI"native dispute resolution r ADR") process
for equipment standards pursuant to Section 27~(dXS) of the Telecommunications Act of
1996. As the sponsors of Section 273(d), we fear that the adoption of an ADR process
which is biased in favor of non-accredited standards-development orcanizations, will
render the entire section of the stawte meau.ngless.

Section 273(d) wu included in the Act to address a very real problem: the unique
power of certain non·a~rcdited entities to etrec~ively establishs~ or generic
requirementS for telecommUDieadortl equipment and to certify equipment for compliance
with such standards or generic requirements. Congress enacted this provision to

constrain the use of such power by all non-accredited endties because their power is
exercised outside ot the normal industry diKiplinea that ensure openness, due process,
transparency, and objectivity in stlDdlrds makiDI (Le. accroditation by the American
National Standards Insdwce). While the Act applies to all non-accredited standards
development organizations. we arc particularly conccmod about Bell Communications
Research Inc. ("BeUcore") because it wields enormous influence over telecommunications
industry standards by virtue of its role as the developer of ..generic requirementS" for its .
owners, the seven Relional Bell Operating Companies.

Neutrality should be the linchpin of the ADR process to be prescribed by the
Commission. Whether disputes arise within Bcllcorc or some: other non-accredited entity.
the ADR process must ensure that vendors are given a meaningful opportunity to have
their disputes resolved in a fair and objective manner. Consislel1l widt the requirement
and intent of the staNte. the ADR process must provide a mechanism for the resolution of
teChnical disputes in an open, unbiased fashion. Accordingly, outcomes from the ADR
process must reflect the most technically sound solution.

With this in mind, we strongly urge the Conunission to escablisb an ADR process
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that is genuinely ncutral an1 tbat docs not give the non-accredited entity or its owncrs
e(fe~tive contraI ovcr tt".: ADR process. In this regard. the Commission should he
s~nsitive to Ule faCl ~lat vendors haY' traditionally been disaclvanraaed in certain non­
accredited proce~$es for standards development and will nearly always be in the minority
going forward. We urge you to reflect this reality in your decision.

Thank you for your expeditious consideration of this proceeding in compliance
with the Act. We look forward to the Commission's decision consistent with
Congressional intent.

Sincerely,

om A. Coburn. M.D.
Member of Congress

'!'

cc: ComaiRsioner Jam•• R. Quello
Comaissioner lAchella Chona
Co.-is.1oner Su.an N•••
William F. Caton, Ac~ing Secretary


